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STATEMENT OF QUESTIONS PRESENTED 


1. Was it prejudicial error for the trial court to 
instruct the jury that Appellant's presence on the street after 
curfew was a circumstance which the jury might consider in 
reaching a decision on charges of burglary and petty larceny, 
the trial court having previously refused to have prospective 
jurors examined on voir dire as to their attitudes towards 
those who may have been in violation of a curfew on that night? 

2. Was Appellant entitled to a judgment of acquittal 
on the first and second counts of the indictment, charging 


respectively burglary and petty larceny of "clothes" from a 


7 
store, when it developed on trial that the prosecution's wit- 


nesses could not identify the articles (not produced in court) 
as clothes, and admitted that they may have been rags; and the 
Government introduced no evidence of the value of the articles? 

3. Was the indictment fatally defective, because it 
was never voted upon and returned by the Grand Jury, which 
merely voted on a “presentment” preliminary to the preparation 
of the indictment by the United States Attorney? 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,425 


MEDINA E, BRODY, Appellant 


UNITED STATES OF AMERICA, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant appeals from a judgment of conviction on 
two counts of an indictment, charging him with violations of 


22 D.C.C. 1801(b), burglary, and 22 D.C.C. 2202, petty larceny. 


By order of the District Court Appellant was allowed to prose- 


cute his appeal without prepayment of costs. 


This Court has jurisdiction of the appeal pursuant 


to 28 U.S.C. 1291, and Rule 37 of the F.R.C.P. 


STt.TEMS:1f OF THE CASE 


Appellant was indicted in May 1968 on chrestccancss 
The first count charged that on April 5, 1968 he entered the 
store of one Sol Gordon within the District of Columbia with 
intent to steal property of another (22 D.C.C. 1801(b) )3 the 
second count alleged that on the same date he stole clothing 
belonging to Sol Gordon of a value of less than $100 (22 D.C.C. 
2202); and the third count alleged that on the same dace he 
wilfully engaged in a riot, in that he wilfully engaged ina 
public disturbance involving an assemblage of 5 or more persons 
which by tumultuous and violent conduct, and the threat thereof, 
did create a grave danger of damage and injury to property and 
persons (22 D,C.C. 1122(b) ). : 

After trial, the jury on August 22, 1968 returned 
verdicts of guilty on the first two counts, and not guilty on 
the third count (engaging in a riot). On September 20, 1968 
judgment of conviction was entered and Appellant was sentenced 
to one to three years on the first count, and one year on the 
second count, to run concurrently with the sentence imposed 
on the first count. Execution of the sentence was suspended 


and Appellant was placed upon probation for a period of three 


years, with the condition that within the probationary period 


a fine of $100 be paid. 


Prior to trial Aocellant moved against the courss 


in the indictment, as follows: 


(a) He moved to dismiss the first count (22 D.C.C, 


1801(b), burglary) on the ground that it did not allege that 
the alleged entry was unlawful. 

(b) He moved to dismiss the second count (22 D.C.C. 
2202, petty larceny), which alleged that he "stole" property, 
on the ground that it did not fairly apprise him whether he 
was charged with a felonious taking or carrying away, or 
whether he was being charged with some other form of larceny, 
such as false pretenses. 

(c) He moved to dismiss the third count (22 D.C.C. 
1122(b), engaging in a riot) on the ground that it did not 
fairly apprise him of the essential facts constituting the 
charged offense, and that the statute violates the due process 
clause of the Fifth Amendment of the United States Constitution, 

(d) ‘He moved to dismiss the indictment on the 
ground that the Grand Jury which returned the indictment was 
unlawfully constituted in contravention of the.due process 
requirements of the United States Constitution, by reason of 
defects in the jury selection process. 

(e) He moved to dismiss the indictment on the 
ground that its text was never submitted to the Grand Jury 


for a vote, and that this violated the requirements of the 
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Fifth Ameadment of tie Unites States Constitution and Rules 
6 and 7 of the Federal Rules of Criminal Procedure. 

On August 22, 1968 the Trial Court overruled each 
of these motions against the indictment and its counts. 

During voir dire, which was conducted solely by 
the Court, it refused counsel's request to interrogate the 
panel "with respect to any attitude a prospective juror may 
have about the boy being on the street after curfew, . ." 
The Court responded: "I will charge with respect a that. 
I will not permit that question on the voir dire. What else?" 
(Tr. 13). 

In its charge the Court stated to the oa (Tr. 236): 


Evidence was received in this case 
concerning the curfew in effect on 
the night of the incident in ques- 
tion, The defendant is not charged 
with a violation of curfew. The 
existence of the curfew. and the 
extent of defendant's knowledge of 
it, if any, as you may find the fact 
to be, may be considered by you as a 
circumstance along with all the other 
facts and circumstances shown by the 
evidence in determining the guilt or 
jmnocence of the defendant of the 
charges in the indictment. 


On trial the following evidence was introduced in 


support of the charges: 
On April 5, 1968, a day marked by rioting, property 
destruction, and looting following the murder of Dr. Martin 


Luther King, a bus containing police, and one or more police 
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squad cars approaches tac i4%. block cZ Peaucyiveaia Avene, 
S.E., at 9:30 at night. Police Officer Gerald L. Wood testi- 
fied that he was’ riding the bus as one of 20 police officers 
assigned to a civil disturbance unit, and that the unit was 
patrolling the southeast area “checking for looters and 
rioters and stuff like that." (Tr. 44). He testified that 
while the bus was still moving in the 1300 block of Pennsylvania 
Avenue, S.E., going easterly toward the intersections of Penn- 
sylvania Avenue, Potomac Avenue, and 14th Street, he observed 
“seven or eight subjects jump out of the front of it [1420 
Pennsylvania Avenue, S.E., Sol Gordon's store, a cleaning 
establishment and clothing store, known as "palace Tailoring 
Company"] with clothing." (Tr. 46). 

Although Officer Wood initially described the 


articles allegedly being carried by Appellant as "clothes", 


he later described them as "material", or “eloth", and finally 


admitted that he could not say whether they were “colored rags, 
whether they were articles that were once wearing apparel and 
had been mutilated. . .what those articles represented." (Tr. 
104, 111). 

It further developed that when Officer Wood first 
saw Appellant allegedly jump "out of the front" of Mr. Gordon's 
store, the bus in which he was riding was approximately 100 


yards distant (Tr. 48), and his view was directed across 
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Pennsylvania Avenue towaiv ics north side, Peansylvasia Avenue 


there being an 8-lane highway divided by a broad median strip 


with grass and trees (Photographs, Defendant's Exhibits 1-4, 


Tr. 147-148, 93-94, 58). 

Officer Wood was unfamiliar with the area, or the 
stores on the north side of the 1400 block of Pennsylvania 
Avenue, S.E. (Tr. 98). Mr. Gordon's store is flanked by 
other stores, one of them being a clothing store (Tr. 65-66). 
Officer Wood did not know personally which store he allegedly 
saw Appellant jump from, Although he first testified he per- 
sonally knew Appellant had jumped from Mr. Gordon's store 
(tr. 66-67), he later changed this to relate that other officers 
had told him that it was Mr. Gordon's store that was involved. 
(Tr. 79, 100-101). These officers were never called to testify. 
Officer Wood never entered the store; his oniy view of it was 
as the bus approached on Pennsylvania Avenue, and later as 
the bus drove by (Tr. 91). Officer Wood testified that as 
the bus drove by the store, he observed "everything was broken", 
and there was "glass and clothes and boxes and stuff laying 
around there" on the sidewalk in front of the store (tr. 90- 
91). Officer Wood testified that the litter lying there had 
not been dropped by the individuals he saw jumping out of the 
store, because most of them ran away with what they were 


holding. (Tr..92). 


The owner of the shop (iir. Sol Gordon) testified 


that it had been "completely destroyed”, when he saw it the 
next morning: an iron gate had been pulled away from the store 
front, all glass windows were out, all merchandise had been 
"eleaned out", a hole had been made in the back of the store, 
and the roof had been broken through (Tr. 34-40). 

It was Officer Wood's testimony that from the moment 
he saw Appellant jump out of the store with 6 or 7 others he 
never lost sight of him to the moment of capture, even though 
he first saw the group at night at a distance of approximately 
100 yards, while he was seated on the left side of the moving 
bus and looking out across the width of Pennsylvania Avenue 
with its tree-lined median strip. Officer Wood testified that 
as the group left Gordon's premises, the individuals scattered, 
and Appellant ran across Pennsylvania Avenue toward the police 
cruiser and the bus, ran in front of the bus as Officer Wood 
rose and crossed the bus to the exit door, and continued run- 
ning down Potomac Avenue toward 13th Street carrying whatever 
he was carrying in his arms, (Tr. 48-51, 58-61, 80, 82). 

As Officer Wood ran after Appellant on Potomac Avenue, 
Appellant allegedly dropped the articles on the street and was 
arrested approximately 100-150 feet further on, before 13th 
Street was reached. No resistance was encountered and Officer 


Wood immediately returned to the bus with Appellant, They 
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passed the spot where the articles had been dropped, and they 
were gone, in pursuing Appellant, and in returning, officer 
Wood observed no other person on the street. (Tr. 50-52, 67- 
68, 85-88). The articles allegedly carried by Appellant were 
not produced in court. : 
Officer Wood testified that the bus had been stopped 
at Pennsylvania Avenue and 14th Street, S.E., for the purpose 
of dispersing about 30 people who were congregated at the 
southeast corner (Texaco gas station), diagonally across 


Pennsylvania Avenue from Gordon's shop on the north side. 


These people were scattered by the use of gas grenades (Tr. 46- 


47, 60, 69, 80). 

Over objection, Officer Wood was permitted to testify 
that a curfew had been in force that night from 5:30 ee to 
6:00 a.m, the next day (Tr. 54-56). 

The only other prosecution witness was Police 
Officer George E. Dudley, who was riding the police bus with 
Officer Wood. He testified that he looked out of the bus and 
saw about 8 or 9 individuals coming out of Gordon's store, 
that they scattered in various directions, that one ran in 
front of the bus, that he couldn't tell what he had in his 
arms, that Officer Wood set out in chase, and that Officer 
Wood shortly returned to the bus with Appellant (Tr. 114-115, 


124). Officer Dudley testified that the people in front of 
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the Texaco station were scattered within a minute by gas (Tr. 
114, 117-110, 124). 

At the conclusion of the Government's case, Appellant 
moved for a judgment of acquittal on each count. The Trial 
Court denied the motion (Tr. 126-128). 

Appellant testified as follows: He was 18 and 
employed at the Washington Job Center; he lived with his mother 
and 5 brothers and sisters at 1025 - 13th Street, S.E.; which 
is about 3 blocks from the scene of the incident; that on the 
night of April 5, 1968 a fire broke out in a grocery store at 
13th Street and K Street, S.E,, near his home, and that he 
and others tried to extinguish the fire with a garden hose; 
that eventually police and fire equipment arrived; that he 
then went to 15th and Pennsylvania Avenue, S.E., to try to 
get cigarettes; that on the way back he traversed the Pennsyl- 
vania Avenue median strip; that he then observed a police 
cruiser and bus pull up to the Texaco station; that he walked 
back of the bus on to Potomac Avenue and thence toward his 


home; that he was there arrested and brought back to the bus 


by 4 police officers; that as he was walking he heard shots 


being fired and saw people running with police in pursuit; he 
denied being in Gordon's store that night, or ever having 
articles in his arms, (Tr. 135-148, 156-183). 

On cross-examination, Appellant was questioned, 


over objection, about the existence of a curfew. He testified 
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that when the police and firemen came, 4 poiice officer directed 
"everybody go home", but said nothing about a curfew; and that 
he "heard you wasn't supposed to be on the street loitering 
around, but that was all." (Tr. 162-164). 
Charles H. Baltimore, principal of Bell Vocational 
High School (Tr. 154-156) ; John W. Lomax, a deacon of Mount 
Carmel Baptist Church (Tr. 129-132); and Walter M. Nicholson, 
Sr., an attorney (Tr. 133-134), testified as to the Appellant's 
good reputation. | 
Appellant's mother testified that a fire aid break 
out, as testified by Appellant about 7:30 or 8:00 pets, and 
that Appellant and others used a hose in an attempt to extinguish 


it; and that she did not see her son thereafter or hear from 


him, until she saw him in police custody on Sunday; April 10, 


1968 (Tr. 183-138). 
At the close of all the evidence, Appellant renewed 
the motion for an acquittal. It was denied. (Tr. 192). 
Before the Grand Jury, Officer Wood testified that 
he chased and apprehended Appellant on Pennsylvania Avenue 
nearing 13th Street. On trial he stated that it was Potomac 


Avenue, and not Pennsylvania Avenue (Tr. 72). 


STATUTES INVOLVED 


22 D. C. Code 2202 (petit larceny) provides as 
follows: 


Whoever shall feloniously take and 
carry away any property of value of 
less than $100, including things 
savoring of the realty, shall be 
fined not more than $200 or be im- 
prisoned for not more than one year, 
or both. And in all convictions for 
larceny, either grand or petit, the 
trial justice may, in his sound dis- 
cretion, order restitution to be made 
of the value of the money or property 
shown to have been stolen by the 
defendant and made way with or other- 
wise disposed of and not recovered. 


22 D. C. Code 1801 (burglary, enacted December 27, 


1967, 81 Stat. 736, P.L. 90-226) provides as follows: 


(a) Whoever shall, either in the 
nighttime or in the daytime, break 
and enter, or enter without break- 
ing, any dwelling, or room used as 
a sleeping apartment in any building, 
with intent to break and carry away 
any part thereof, or any fixture or 
other thing attached to or connected 
thereto or to commit any criminal 
offense, shall, if any person is in 
any part of such dwelling or sleep- 
ing apartment at the time of such 
breaking and entering, or entering 
without breaking, be guilty of burg- 
lary in the first degree. Burglary 
in the first degree shall be punished 
by imprisonment for not less than 
five years nor more than thirty years. 


(0) Except as provided in sub-~ 
section (a) of this section, whoever 
shall, either in the night or in the 
daytime, break and enter, or enter 
without breaking, any dwelling, 
bank, store, warehouse, shop, stable, 
or other building or any apartment 
or room, whether at the time occu- 
pied or not, or any steamboat, canal- 
boat, vessel, or other watercraft, or 
railroad car or any yard where any 
lumber, coal, or other goods or chat- 
tels are deposited and kept for the 
purpose of trade, with intent to 
break and carry away any part 
thereof or any fixture or other 
thing attached to or connected with 
the same, or to commit any criminal 
offense, shall be guilty of burglary 
in the second degree. Burglary in 
the second degree shall be punished 
by imprisonment for not less than 
two years nor more than fifteen 
years, 


22 D. C. Code 1122 (riot, enacted December 27, 


81 Stat. 742, P-L. 90-226) provides as follows: 


(a) A riot in the District of 
Columbia is a public disturbance 
involving an assemblage of five or 
more persons which by tumultuous 
and violent conduct or the threat 
thereof creates grave danger of 
damage or injury to property or 
persons. 


(b) Whoever willfully engages 
in a riot in the District of Colum- 
bia shall be punished by imprison- 
ment for not more than one year or 
a fine of not more than $1,000, or 
both, 


(c) Whoever willfully incites or 
urges other persons to engage in a 
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riot shall be punished dy imprison~ 
ment for not more than one year or 
a fine of not more than $1,000, or 
both, 


'(d) If in the course and as a 
result of a riot a person suffers 
serious bodily harm or there is 
property damage in excess of $5,000, 
every person who willfully incited or 
urged others to engage in the riot 
shall be punished by imprisonment 
for not more than ten years or a 
fine of not more than $10,000, or 
both, 


UNITED STATES CONSTITUTION 


The Fifth Amendment in pertinent part provides: 


No person shall be held to answer 
for a capital, or otherwise infan- 
ous crime, unless on a presentment 
or indictment of a Grand Jury, ex- 
cept in cases arising in the land 
or naval forces, or in the Militia, 
when in actual service in time of 
War or public danger; 


RULES OF CRIMINAL PROCEDURE 


NE 


6 provides in pertinent part: 


((£) Finding and Return of Indict- 
‘ment. An indictment may be found 

‘only upon the concurrence of 12 or 
‘more jurors. The indictment shall 
be returned by the grand jury to a 
“judge in open court. If the defen- 
dant has been held to answer and 

12 jurors do not concur in finding 
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an indictment, the foreman shall 
so report to the court in writing 
forthwith. 


7 provides in pertinent part: 


(a) Use of Indictment or Infor- 
mation. An offense which may be 
punished by death shallhe prose- 
cuted by indictment. An offense 
which may be punished by imprison- 
ment for a term exceeding one year 
or at hard labor shall be prose- 
cuted by indictment or, if indict- 
ment is waived, it may be prosecuted 
by information, Any other offense 
may be prosecuted by indictment or 
by information, An information may 
be filed without leave of court. 


(c) Nature and Contents. The 
indictment or the information shall 
be a plain, concise and definite 


written statement of the essential 
facts constituting the offense 
charged, It shall be signed by 

the attorney for the government, 

It need not contain a formal com- 
mencement, a formal conclusion or 
any other matter not necessary to 
such statement, Allegations made 
in one count may be incorporated 
by reference in another count. It 
may be alleged in a single count 
that the means by which the defend- 
ant committed the offense are unknown 
or that he committed it by one or 
more specified means. The indict- 
ment or information shall state 

for each count the official or cus- 
tomary citation of the statute, 
rule, regulation or other provi- 
sion of law which the defendant 

is alleged therein to have violated. 
Error in the citation or its omission 
shall not be ground for dismissal of 
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the indiczment or information or 
for reversal of a conviction if 
the error or omission did not 
mislead the defendant to his 
prejudice. 


SUMMARY OF ARGUMENT 


1. Appellant was denied a fair trial by the trial 
court's erroneous views and actions with respect to Appellant's 


presence on the street after curfew, In the first instance he 


refused to explore on voir dire the panel's attitude toward 


such a presence; secondly, he permitted the prosecution to 
characterize Appellant before the jury as a curfew violator, 
although he was not so charged in the indictment; and, finally, 
the trial court instructed the jury that it could consider 
Appellant's presence after curfew as a factor in finding him 
guilty of the crimes of burglary and larceny. The trial court 
erred in thus encouraging the jury to view Appellant generally 
as a miscreant and lawbreaker, and from this to infer that he 


was a person who was likely to commit the crimes in question. 
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2. 
lant's motions for judgment of acquittal. The indictment 
charged Appellant with entering a store with the felonious 
intent of stealing clothes, and with theft of clothes. The 
Government's witnesses failed to identify the articles in 
question as "clothes"', and admitted that they might well have 
been rags, left in the store after it had already been looted 
and destroyed, The articles were not produced in coneee and 
the Government presented no evidence of value. Accordingly, 
the jury had no basis for returning guilty verdicts on the 


charges of larceny and burglary, with respect to which the 


Government's sole evidence of felonious intent was the alleged 


theft of "clothes", 

3. The indictment in the case is defective, because 
it was not voted upon by the Grand Jury. After the Grand Jury 
heard the testimony presented to it by the prosecuting attorney, 
it returned a "presentment" against Appellant, in which the 
alleged crimes were listed. The prosecuting attorney then 
prepared the indictment, which was signed and returned by the 
foreman of the Grand Jury. A concurrence of at least 12 jurors 
was not secured, as required by Rules 6 and 7, Criminal 


Procedure. 


PCINT I 


The Court Erroneously Instructed 
The Jury, Seriously Prejudicing 
The Fairness of The Trial 
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With respect to the existence of a curfew on the 
night of the alleged criminal acts of burglary and larceny, 
the Court instructed the jury as follows (Tr. 236): 


Evidence was received in this case 
concerning the curfew in effect on 
the night of the incident in ques- 
tion. The defendant is not charged 
with a violation of curfew. The 
existence of the curfew and the 
extent of defendant's knowledge of 
it, if any, as you may find the fact 
to be, may be considered by you as a 
circumstance along with all the other 
facts and circumstances shown by the 
evidence in determining the guilt or 
innocence of the defendant of the 
charges in the indictment. 


Appellant took timely exception to this instruction 


(Tr. 240). The trial court then stated, at the bench: 


THE COURT: The Court's view there 
is that if the jury finds that he 
knowingly went out in violation of 
the curfew that that is an element 
that they can take into account in 
‘determining the willfulness of his 
conduct of his intent. 


Earlier, the trial court refused (Tr. 189) the follow- 
ing request for instruction (No. 8): 


‘Whether or not defendant violated 
any curfew which may have been in 
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effect on the night in question 
has no bearing on whether or not 
he is guilty. of the crimes charged, 

The jury was told by the Court, in effect, that 
Appellant's mere presence on the street during curfew could 
be construed by it as an'evil presence, which was indicative 
of Appellant's guilt, The anaeroeeton given to the jury was 
not even limited by a requirement that it find a willful curfew 
violation, It was an erroneoys instruction which gravely pre- 
judiced Appellant's right to a fair trial. 

Even had Appellant been on the street in willful vio- 
lation of a curfew, it was not a material and relevant link in 
the proof of the alleged crimes of burglary and larceny. St, 
Appellant's presence in the vicinity of Gordon's store was 
admitted, The insistence of the prosecutor and the trial 
court in characterizing that presence in cerns of a curfew. 
violation, had no Oecinoes than the picturization of 


Appellant as a lawbreaker and miscreant. 


It has long been established that the prosecution See 


may not introduce evidence of other crimes or misdeeds ° for oe 
the purpose of persuading the jury., that a , defendant is an 
evil or depraved person, A defendant must be convicted on 
material and competent evidence directly related to offenses 
charged, and evidence of collateral criminal. behavior se not 


admissible, 


In Crawford v. United States (1930), 59 App. D.C. 
356, 41 F.2d 979, this court reversed a conviction for homicide, 
on the ground that the trial court had erroneously permitted 
evidence that the defendant had joined with others to steal an 
automobile in the District and to drive it to Maryland for the 
purpose of attempting robbery there, before returning to the 
District and deciding to rob the gasoline station at which 
the homicide took place. 

This Court has consistently adhered to the doctrine 
laid down by the Supreme Court in Boyd v. United States (1892), 
142 U.S. 450, 12 S$. Ct. 292, against the admissibility of evi- 
dence which is primarily intended to convince a jury of defend- 
ant's evil character. In Boyd, the Supreme Court reversed a 
conviction of homicide, because the trial court permitted 
evidence of unrelated robberies, 

Billings v. United States (1914), 42 App. D.C. 413; 
Ryan v. United States (1905), 26 App. D.C. 74, 6 Ann. Cas. 633. 
Also, Ramsey v. United States (CCA 8th 1929), 33 F.2d 699; 
Hazelton v. United States (CCA 9th 1923), 293 F. 384; Taliaferro 
v. United States (CCA 5th 1914), 213 F. 25; Gart v. United States 


(CCA 8th 1923), 294 F. 66, Ole. 


The prejudice to Appebtantis right to a fair trial 


on the offenses charged cut deeper than that which caused 


this Court to reverse in Cunningham v. United States (1962), 114 


=NION~ 


U.S.App. D.C. 86 , 311 F.2d 772, where the trial judge within 


the jury's hearing stated to the defendant, accused of house- 
breaking, "You ought to have been in bed. Honest people are 
in bed at three o'clock in the morning". Here the prejudicial 
comment carried the weight and thrust of a formal Raat reetton 
which the jury was required to carry out. | 
Although the Court's instruction in this cage was not 


as dramatic as that used by the trial court in Taliaferro v. 
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United States (CCA 5th 1914), 213 F. 25, 26, it undoubtedly 
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made the identical point to the jury. In Taliaferro, the 
erroneous instruction advised the jury: 


Further, in weighing the testimony 
adduced here, you gentlemen cannot 
separate it from the atmosphere of 
this case, an atmosphere of low men 
and women in the prosecution of an 
unlawful calling--a calling which 
men, even the enforcers of the law 
in their uniforms, sometimes see 
nothing of it as it goes on. They 
wink at the wickedness of men and 
women. That is the atmosphere of 
this case, and it is your duty to 
reach, from the testimony of the 
witnesses who have appeared, out 
of that atmosphere and in this 
courtroom, * * * the very truth. 


In reversing, the appellate court said: 


The question raised by the defendant's 
plea of "not guilty" was whether or _ 
not she was engaged in the business 

of a retail liquor dealer, or a 
retail malt liquor dealer, as 

charged in the indictment. If 
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i 
sne was, she was guilty, whetrer 
she sold to moral or to immoral 
people, The reputation of her 
house as one of, ill fame, if it, 
had such reputarion, was wholly ' 
immaterial. Cofmonwealth v. 
Eagan, 151 Mass. 45, 23 N. E. 
494. . . In brief, the law does 
not allow one qcime to be proved 
in order to raise a probability 
that another has been committed. 
Dyar v. United States, 186 Fed. 
614, 621, 108 C.C.A, 478, and 
cases there cited. 


Even in those instances where other criminal acts 
are permitted in evidence as an exception to the basic rule, 
because they constitute a necessary ingredient in the prose- 
cution's proof of the elements of the offense for which a 


defendant is being tried, they trial judge is required to 


instruct the jury carefully ot the limited use which must be 
* 


made of such evidence. Whartén's Criminal Evidence (1955), 
Vol. 1, Section 248, page 566% Boyd v. United States (1892) , 
142 U.S. 450, 12 S. Ct, 292; Crawford v. United States (1930) , 
59 App. D.C. 356, 41 F.2d 979. 

The trial court in the instant case made no attempt 
to limit its instruction covering the curfew situation. As it 
was given, it is subject to no other reading than one which 
permitted the jury to view Appellant's presence on the street 
beyond curfew as a suspicious circumstance, from which it 


could infer the probability that Appellant was indeed guilty 


of the offenses of burglary and larceny. 
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It is odd that the trial court did limit its’ curfew 


instruction with respect to the rioting charge (Tr. 236) . Fere, 
the trial court charged that the jury could not infer the exis- 
tence of a “public disturbance or assemblage" from the fact 
that there was a curfew. In the circumstances of the case, 
the instruction was 2 Daaningtess guide, The Government's 
evidence concerning the persons assembled at the Texaco station 
completely failed to show any "tumultuous and violent conduct 
or the threat thereof" which created a "grave danger of damage 
or injury to property or persons", 22 D.C.C. 1122(b). Beyond 
that, the Government's evidence demonstrated that Appellant was 
not a member of, and had no connection with the group. When 
the jury returned its verdict, acquitting Appellant on the riot- 
ing charge, the trial judge commented that it "appeared to the 
Court to be a marginal count when it went to the jury". (Tr. 
246). Evidence of rioting, as defined by the statute, was not 
marginal, it was non-existent, The count should have been dis- 
missed before the jury retired, and it should not have been 
available to the jury for trading purposes among its members. 
The trial court's erroneous curfew instruction, also, 
represented the culmination of prejudicial error throughout 
the trial. At the outset, Appellant's counsel, concerned with 
the effect which passions aroused at the time of rioting and 


looting might have upon the individual members of the panel, 
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requested that they be interrogated upon voir dire on their 
attitudes toward a boy who was on the streets after curfew, 


The request was denied by the trial court, with the remark: 


"J will charge with respect to that", (Tr, 13). 


The trial court committed prejudicial error in deny- 
ing the request, Appellant was on the street after curfew and 
would himself testify to his presence, He was entitled to know 
which of the panel considered his presence after curfew as a 
suspicious circumstance which might color their attitudes 
toward his denial of guilt. He was entitled to have as jurors 
those who could honestly assay the evidence free of such sus- 
picions,. 

The trial court's instruction makes it clear that 
its refusal to explore the matter in voir dire sprang from its 
belief that the jury could properly infer an evil motive in 
Appellant's presence after curfew, and use that inference in 
reaching a finding of guilt on the burglary and larceny counts, 

The prosecution joined with the trial court in its 
view that presence after curfew was a guide to guilt, It first 
introduced over objection incompetent hearsay as to the exis- 
tence of a curfew (Tr. 54), and then, again over objection, 
pursued the matter in cross-examination of Appellant (Tr, 162). 
The sole purpose of the prosecution was to characterize Appellant 
as a curfew violator in the eyes of the jury, from which they 


could infer evil motive, 


The entire matter of the curfew, and whether or not 


it had been violated by Appellant, was an immaterial and cole 
lateral issue. Appellant was not charged in the indictment 
with a curfew violation. He had no opportunity to probe the 
validity of the curfew, or to explore its breadth and applica- 
bility. The prosecution, with the assent of the trial court, 
effectively tried Appellant as a curfew violator, free of all 
defenses which may have been available to Appellant had he been 
charged with that offense, It was not interested in trying 
Appellant as a curfew violator, but as tarring him as such for 
the ulterior purpose of picturing him as an individual heed- 


less of Law and inclined to crime. 


POINT IT 


The Trial Court Erred in 
Denying Appellant's Motion for 


Judgment of Acquittal 

The burglary statute makes it a crime to break or 
enter a building “where any...goods or chattels are deposited 
and kept for the purpose of trade, with intent to...carry away 
any part thereof..., or to commit any criminal offense..." 

22 D.C.C. 1801(b). 

Appellant was charged in the first count with an 
entry "with intent to steal property of another", There can 
be no doubt, in the context of the indictment and trial, that 
the "property" alleged in the indictment was intended to repre- 
sent clothes kept by Mr. Gordon for the purpose of trade. 

But the jury had before it only evidence that the 
asported articles could just as well have been rags, as clothes. 
It had no basis for concluding that they were goods or chattels 


kept by Mr. Gordon for purpose of trade. The recorded evidence 


makes it clear that Mr. Gordon was not in the rag trade. 


If the prosecution now seeks to rely upon a charge 
that Appellant entered the shop for the purpose of committing 
a different “criminal offense", it substitutes another charge 
in place of that upon which the Appellant was indicted. Because 
the variance is material and prejudicial, it is impermissible. 


Wharton's Criminal Law (1957), Vol. 5, Section 2066, page 219. 
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Nor does it avail the Government to argue.that the 


burglary count is broad enough to cover an intent to commit 


larceny generally, as well as larceny of trade good specifi- 


cally, 

To support this argument, the Government was still 
required to prove intent to commit larceny, Without the proof 
of an accomplished larceny, the record is bare of any other 
evidence of intent. 

In charging larceny in the second count, the Govern- 
ment alleged that Appellant stole "clothing" belonging to Mr. 
Gordon, Yet it is absolutely clear from the record that Officer 
Wood's description of the articles allegedly carried by Appel- 
lant, as "clothing", was mere conjecture, He finally admitted 
that the articles could have been "colored rags", "articles 
that were once wearing apparel and had been mutilated", and 
that he couldn't "really say what those articles represented", 
(Tr.-111). | 

The situation was not one where the indistinguishable 
articles had been carried away from a clothing store, and an 
inference that they were, indeed, clothes might safely be 
accepted, If. the articles on this occasion came from the 
interior of the shop, and not from the litter on the sidewalk, 
even then, they came not from a clothing shop, but a destroyed, 


already ransacked business, where it is just as probable worth- 
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jess rags were all that remained, When the police arrived the 
shop was a shambles--it had already been completely destroyed, 
in the words of Mr. Gordon. 

Quite clearly, the individuals seen by Officer Wood 
were scavengers, sifting through the debris. This is not to 
say that a scavenger may not be guilty of larceny. What is 
being argued is that no inference can safely be drawn that the 
articles necessarily had value, because they were still present 
in the shop or in its vicinity. 

Appellant, having been charged with stealing "clothes", 
could not be convicted on proof that he had stolen rags. 

“Where there is an allegation [in the indictment] 
which describes, defines, qualifies or limits a matter material 
to be charged, it is taken as a descriptive averment, and the 
general rule obtains that it must be proved as laid, even 


though such particularity of description is unnecessary", 


Wharton's Criminal Law (1957), Vol. 5, Section 2066, page 219. 


The fact that the articles may have been rags, and 
not clothes, constituted a material variance in proof, The 
statute defining petty larceny, requires that the stolen pro- 
perty have some value, however slight. 22 D.C.C, 2202. Value 
is an element of the crime, and the Government had the burden 
of proving some value. 

As clothes, the asported articles might safely be 


considered to have some value--enough to satisfy the require- 
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ments of the statute. However, it is apparent that a 
interence can not safely be drawn, where rags are involved. 

Wharton states: "So long as there is some actual 
or intrinsic value to the article, it is not eabonttall chet 
it have a market value", Vol. 2, Section 488, The text then 
points out that withered flowers on a grave, are valueless 
and not subject to a larcenous taking, Busler v. State (1944), 
181 Tenn, 675, 184 S:W. 2d 24, 27s | 

What actual or intrinsic value can rags be said to 
have, which permits a jury to ascribe value to them in the 
absence of some independent evidence on=the point? In ordinary 
experience, one would be justified in concluding that an article 
described as a rag is worthless, In this case, whether the 
asported articles had value, was for the Government to prove, 
Wharton, Vol. 2, Section 449, and this it failed to do, 

The Government's failure to prove a theft of "elothes", 
then, destroyed its case on both first and second counts. With 
respect to the charge of larceny, it failed to prove that the 
asported articles were subject to larceny--things having value, 
With respect to the burglary count, there was evidence of an 
entry, but no evidence from which a felonious intent could be 
found. There was evidence, in the last analysis, only that 


Appellant had asported what might have been rags, ‘This pro- 


vided the jury with no basis for a finding that Appellant 


- 28 = 


tac mace the eniiy vica iateat to steai trade articles, or 
any other property having value. It permitted the jury only 
the inference that Appellant had entered with intent to take 
away worthless rags. On the record Appellant may have committed 
a civil trespass, but there is nothing in it which can support 
a conviction of either burglary or larceny, as defined in the 
statutes. 
Appellant properly requested the following instruc- 
tion (No, 4), which was denied by the trial court (Tr. 189) : 
If you have a reasonable doubt that 
the articles which the police saw. 
being carried were clothes and that 
they had value, you are required to 
acquit defendant of the burglary and 
larceny charges (First and Second - 
Counts). 
The trial court charged the jury that it could infer 
the intent to steal required by the burglary count from “all 
the facts and circumstances in evidence, including...the acts 


and events which occurred in the premises or subsequent theretc” 


(Tr. 230). It made no specific reference to the nature of th: 


avticles allegedly carried by Appellant. 


With respect to the larceny counts it used "property" 
in place of the word “elothes" which was present in the indict- 
ment (Tr. 231). 

In mibetance: the triel court never presented to the 


jury the critical variance which had arisen because of the 
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failure by the prosecution to prove that the articles were 
indeed clothes. The charge with respect to both counts 
instructed the jury, in effect, to ignore the failure in 
proof, and to conjecture, in the absence of any evidence, on 
the value of the articles allegedly carried away by Appellant. 
It seems appropriate at this point, also, to discuss 
the motions made before trial, against the first and second 


counts in the indictment, Rule 7, F.R.Cr.P., requires that 


the indictment set forth "a plain, concise and definite writ~- 


ten statement of the essential facts constituting the offense 
charged," 

With respect to the first count (burglary), it would 
appear that an essential fact of the crime is, in the absence 
of a breaking, an unlawful entry. A "breaking", in and of it- 
self connotes illegality. The parallel prohibition against 
"entry without breaking" cannot Ponsonby, be construed as 
embracing any entry, legal as well as illegal, To do so would 
be to hold, for instance, that one who enters a denarenent store 
during customary shopping hours and commits a larceny is, also, 
guilty of the crime of burglary, as well as larceny. 

The parallel prohibition against "entry" alone was 
created to provide for those cases where the entry was unlaw- 
ful, even though it was not accomplished by a breaking. The 


positioning of the clause in context with the prohibition 
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against “breaking: indicates that Congress meant to designate 
entries which were the equivalents of breakings. To give the 
"entry" clause a wider reading would serve to create a crime 
which historically finds no place in the definition of burglary. 
It ought not be given such a reading without a clear Congress~ 
ional intention that this be done. 

The indictment failed to charge Appellant with an 
unlawful entry, and his motion to dismiss should have granted, 
on the ground that the court failed to allege an essential 
element of the crime charged. 

With respect to the second count, Appellant moved 
to dismiss on the ground that the allegation that he "stole" 
clothing was an ambiguous legal conclusion, which could cover 
such diverse situations as asportation, embezzlement and false 
pretenses. United States v. Turley (1957), 352 U.S, 407-412, 
77, S.Ct. 397, 

On trial, it is apparent that the Government was charg- 
ing Appellant with a felonious taking and carrying away. There 


is no sound reason why the Government could not have stated the 


charge in this language of the statute and left it free of the 


ambiguity created by use of the word "stole". It is submitted 
that the second count trespassed against the clear requirements 
of Rule 7, and Appellant's motion to dismiss should have been 


granted. 


Peet pat as 
The Tadictnent Is Invalid Because 
It was Not Found and Returned Upon 
The Concurrence of 12 or More Petit Jurors 
Appellant timely moved to dismiss the indictment, on 
the ground that it had not been "found" and "returned" by the 


Grand Jury in coiplieace with the requirements of the Fifth 


Amendment and Rules 6 end 7, Federal Rules of Criminal Pro- 


cedure, The trial court overruled the motion (2. 5). 

In its *“smorandum Cpinion (filed in United States 
vs John Jeffries, et al., Criminal No. 623-68), the trial 
court stated the following factual situation: 


It is asserted that the text of 

the indictment was never submitted 
to the grand jury for a vote. 

There is no dispute as to the 
facts, After hearing testimony 
presented egainst the defendants, 
the grand jury, in sufficient nun- 
ber, voted 2 "presentment". There- 
after an indictment was drafted by 
the United States Attorney. This 
indictment was then read by the 
foreman and signed by him and was 
also checked by the secretary of 
the grand jury. Thereafter the 
indictment was returned in open 
court with the members of the grand 
jury present. The text of the in- 
dictment was not submitted to the 
grand jury for a vote. It is not 
contended, nor is there any evi- 
dence to suggest that the text of 
the indictment varied from the evi- 
dence adduced before the grand jury 
prior to the vote on the "present- 
ment." 
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It is Appellant's contention that the indictment 
against him was returned by the foreman of the Grand Jury, 
whereas it was required to be found and returned by at least 
12 of the petit jurors. It is thus an invalid instrument, 

The indictment charged Appellant with "infamous" 
crimes, i.e. punishable by imprisonment in a penitentiary, 
Green v. United States (1958), 356 U.S. 165, 78S. Ct. 6323 
Mackin v. United States (1886), 117 U.S. 348, 6S, Ct. 777, 

The Fifth Amendment requires that "no person shall 
be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment ef a Grand Jury," 

Rule 6(£) of the Federal Rules of Criminal Procede 


ure provides that, “an indictment may be found enly upon the 


concurrence of 12 or more jurors," Rule 7(c) defines an indicte 


ment, a8 follews: "The indictment or information shall be 4 
plain, concise and definite written statement of the essential 
facts constituting the offense charged, , . The indictment or 
information shall state fer each count the official or custo- 
mary citation of the statute, rule, regulation or other provi- 
sion of law which the defendant is alleged therein to have 
violated," 

As the trial court has found, it is traditional in 
this district for a "presentment" to be returned, as a prelin- 


inary to the drawing of an indictment. This "presentment" 
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charges a naued ind.vidual with a stated crime or crimes in a 
most cursory form (R..12). As used in this district, it is not 
a true presentment, i.e., an accusation initiated by the Grand 
Jury itself, as distinguished from one initiated by the United 
States Attorney. A true presentment, therefore, serves as a 
request that an indictment be drawn to cover the facts, should 
they constitute a crime. United States v. Smyth (uD. Calif. 
SD 1952), 104 F. Supp. 283, 295; Application of United Electri- 
cal, Radio & M, Workers (SD NY 1953), 111 F. Supp. 858, 863, 
"In making a presentment the grand jury is playing the role of 
a prosecutor, For that reason a presentment must be drawn up 
into a bill of indictment and resubmitted to the grand jury," 


Orfield, Criminal Procedure, p. 157. 


In this district, the custom has been established to 


have the Grand Jury in all cases first return a presentment, 
as was done in this case. The presentment constitutes a bare 
charge of violation, and obviously falls far short of the indict- 
ment required by the Rules. The prosecuting attorney then draws 
an indictment, which the Grand Jury, as such, never sees, or 
votes on. Because of this custom, it is clear that the require- 
ment that "an indictment may be found only upon the concurrence 
of 12 or more jurors", is not met. 

The trial judge in his Memorandum Opinion saw in the 


attack on the procedure now employed in this District, an 
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implication “of dishonorable conduct by the prosecution", and 
stated that there was no evidence before it "to suggest this 
type of intrusion on the proper functions of the grand jury". 
(page 2, filed in United States v. Jeffries, supra). 

The answer to this rationale is that the established 
procedure in and of itself intrudes upon the proper functioning 
of the Grand Jury, as defined by the Rules. The indictment 


admittedly is not voted upon by the Grand Jury. It is "found" 


and returned by the foreman of the Grand Jury only, To the 


extent that the Office of the United States Attorney has devised 
this procedure, and effects its execution, it improperly causes 
a violation of the clear provisions of the Rules. 

Whether or not there is actual prejudice in specific 
cases to individuals so accused, is immaterial, The Constitue 
tion requires indictment by the Grand Jury, and the Rules 
specifically define the manner and form in which at least 12 
petit jurors shall find and return an indictment, Any indict~- 
ment not so found is clearly defective for that reason, 

Beyond this, it seems to require but simple logic to 
recognize that if an indictment is in fact not actually voted 
upon by a Grand Jury, it could on occasion be an indictment to 
which a Grand Jury might have denied approval in the form 
presented to it. Whether the occurence of such non-acquiescence 


is frequent or non-frequent is immaterial, since the Constitution 
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and Rules ave plainly devised to prevent even 4 single such 
non-acquiescence, by requiring that all indictments shall be 
voted and concurred in by a majority of each Grand Jary. 

If the Office of the United States Attorney wishes to 
continue with its present use of a "presentment" as a prelimi~ 
nary to the preparation of an indictment, it must not be per- 
mitted to use the "presentment" as a substitute for full Grand 
Jury action on the actual indictment, It should be required 
to submit the proposed indictment to the Grand Jury for appro- 
val as required by the Rules, : 

As has been said, Grand Jury action on-the proposed 
indictment is a necessity imposed by the Constitution end the 
Rules, Beyond that, it is important for one who is sought to 
be charged with criminal activity to have the protection of 
the Grand Jury's scrutiny of the charges, as laid in the pre- 


cise language of the indictment, 


It is the duty and function of the Grand Jury, and 


not of the prosecutor, to decide upon the exact form of the 
“written statement of the essential facts constituting the 
offense charged.'"' (Rule 7(c) ). The testimony before a Grand 
Jury requires distillation and synthesis for the purposes of 
the indictment, and it may well be that the Grand jury may 
have, on eccasion, a substantial choice in specific cases in 


deciding whether the "essential facts" are acceptable in the 
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form and corntcxt chosen by the prosecutor. Cf. Smith v. United 
States (1959), 360 U.S. 1, 79 S, Ct. 991 , Opinion of Clark, J., 
at pp. 12-13. 


It is pertinent to note, also, the practice followed 


by the United States Attorney with respect to the requirements 


that the applicable statute be cited in the indictment, It is 


customary for the citation to be inscribed marginally, instead 
of in the body of the count, It seems preferable that the cita- 
tion be placed in context in the count. It is, thus, less sub- 
ject to misreading, ambiguity or error, In addition, as an 
integral part of the indictment to be read by the Grand Jury 
before a vote is taken, it may well serve to provide the 
individual members with a basis for inquiry as te the specific 
provisions of the statute proposed by the prosecutor, and the 
desirability of proceeding under that statute as against seme 
other, the terms of which may seem more suitable to the fects 
of the case, As the Grand Jury is @ deliberative bedy required 
to exercise an independent judgment, citation of the statute 

in context seems better designed for the fuller enlightenment 


of the Grand Jury, than the form presently being followed. 


CONCLUSION 


Appellant respectfully prays that the judgment of 
conviction be reversed, and that a judgment of acquittal be 
directed on the first and second counts in the indictment, 
or, in the alternative that the case be remanded for a new 


trial on those counts. 


Respectfully submitted, 
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